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CONTRACT OF SALE 

THIS CONTRACT OF SALE (the "Agreement") is made and entered into as of the 

Effective Date (hereinafter defined) by and between the FOREST HOWARD AINSWORTH and 

ANN AINSWORTH MAIBERGER ("Seller") and FRISCO COMMUNITY DEVELOPMENT 

CORPORATION ("Purchaser"). 

For and in consideration of the mutual covenants and agreements contained in this 

Agreement and for other good and valuable consideration, the receipt and sufficiency of which 

are hereby acknowledged, Purchaser and Seller hereby agree as follows: 

1. Purchase and Sale.  Upon and subject to the terms of this Agreement, Seller shall 

sell to Purchaser and Purchaser shall purchase from Seller a tract of land situated in the City of 

Frisco (the "City"), Denton County, Texas (the "County") containing 5.000 acres of land, more 

fully described on Exhibit A attached hereto and made a part hereof, together with all and singular 

the rights and appurtenances pertaining thereto including any right, title and interest of Seller in and 

to adjacent roads, alleys or rights-of-way, strips or gores of land adjoining the land and abutting 

properties and rights of ingress or egress and any and all improvements situated on the land, 

including but not limited to any buildings, structures, fixtures and other improvements of every kind 

and nature in, on, under or about the land (such land, rights, appurtenances and improvements being 

herein referred to as the "Property"). 

2. Purchase Price. The consideration (the "Purchase Price") for the sale and 

conveyance of the Property shall be THREE HUNDRED SEVENTY-FIVE THOUSAND AND 

NO/100THS DOLLARS ($375,000.00), subject to the prorations and any adjustment provided for 

herein, payable in cash at Closing.   
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3. Survey and Title Policy. 

(a) Within twenty (20) days after the Effective Date, Seller shall deliver or cause to be 

delivered the following items to Purchaser, at Seller’s sole cost and expense: 

1. a Commitment for Title Insurance issued by Reunion Title Company, 1700 
Redbud Blvd., Suite 300, McKinney, Texas 75069, Attention:  Loretta Boddy (the "Title 

Company"), together with true and legible copies of all easements, restrictions and other 
items referred to as exceptions in the Commitment for Title Insurance (the "Commitment"); 
and 

2. a current survey (the "Survey") of the Property made on the ground by a 
registered, professional land surveyor approved by Purchaser and the Title Company.  The 
Survey shall (A) contain a metes and bounds description of the Property; (B) locate and 
show dimensions of all existing easements (setting forth book and page number) alleys, 
streets, roads and rights-of-way; (C) show any encroachments on or protrusions from the 
Property; (D) show all existing improvements; (E) show any portion of the Property within a 
flood plain; and (F) contain the surveyor's certification in form reasonably acceptable to 
Purchaser.  The field notes prepared by the surveyor shall control over any conflicts or 
inconsistencies with Exhibit A and shall be attached to the Deed to be delivered at Closing 
as the legal description of the Property. 

(b) Purchaser shall order an environmental site assessment and soils test, at Purchaser’s 

sole cost and expense, relating to the Property.  The Purchaser’s obligations herein are contingent 

upon the environmental site assessment being negative as to any environmental issues. 

(c) Any items constituting an encumbrance upon or adversely affecting title to the 

Property as reflected by the Commitment, or the Survey shall constitute an exception to title.  

Within ten (10) days after receipt of the latter to be received by Purchaser of the Commitment, and 

the Survey, Purchaser shall notify Seller in writing of its objection to any such exceptions to title or 

disapproval of the Survey.  If Purchaser gives timely written notice of its objections, Seller shall 

have the opportunity, but not the obligation, for ten (10) days after receipt of Purchaser's objection 

notice ("Seller's Cure Period") during which to cure such objections.  Seller will utilize reasonable 

diligence to cure any errors in the Commitment or Survey, but Seller shall have no obligation to 

expend any money or institute any litigation in pursuing such efforts.  In the event that prior to the 
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end of Seller's Cure Period, Seller shall have failed to cure such objections to Purchaser's 

satisfaction or undertaken in writing to do so prior to Closing, Purchaser may, at its option, either (i) 

terminate this Agreement by written notice to Seller not later than (A) ten (10) days after the 

expiration of Seller's Cure Period, whereupon the Title Company shall return the Earnest Money 

(hereinafter defined) to Purchaser, and neither Purchaser nor Seller shall have any further liability or 

obligation hereunder, except such liabilities and obligations which expressly survive termination of 

this Agreement, or (ii) waive the unsatisfied objection (which shall thereupon become a Permitted 

Encumbrance) and proceed to Closing.  Purchaser's failure to terminate the Agreement within the 

time hereinabove provided shall constitute its election to waive the unsatisfied objection and 

proceed to Closing.  Any exceptions to title not objected to by Purchaser in the manner and within 

the time period specified in this Section 3 shall be deemed accepted by Purchaser.  The phrase 

"Permitted Encumbrances" shall mean those exceptions to title set forth in the Commitment 

and/or reflected on the Survey and which have been accepted or deemed accepted by Purchaser. 

(d) The Survey shall be at Seller’s expense. 

(e) The Purchaser’s obligations herein are contingent upon the approval of 

Purchaser’s Board of Directors.  Such approval shall be requested and considered prior to the 

expiration of the Feasibility Period. 

4. Feasibility Period.  Purchaser shall have a period of forty-five (45) days following 

the Effective Date of this Contract, within which to inspect the Property and determine if the same is 

suitable for Purchaser’s intended use (the "Feasibility Period"), at its sole cost and risk, shall have 

the right to go on the Property or any part thereof to inspect the Property and to make all such other 

inspections, surveys, tests, market or other studies (including environmental) as Purchaser deems 

necessary or desirable to determine if the Property is suitable for use by Purchaser.  If Purchaser 
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shall determine in the exercise of its sole discretion that Purchaser does not desire to purchase the 

Property for any reason whatsoever, Purchaser shall have the right to terminate this Agreement by 

written notice to Seller prior to the end of the Feasibility Period.  In such event, the Earnest Money 

shall forthwith be returned to Purchaser free and clear of all rights and claims of Seller with respect 

thereto, and neither party hereto shall have any further liability or obligation hereunder, except such 

liabilities and obligations which expressly survive termination of this Agreement.  Purchaser shall 

keep confidential the results of any tests and inspections made by Purchaser and shall not disclose 

such results to any third parties other than its employees, agents, attorneys and other consultants.  

Purchaser will (i) indemnify, defend and hold Seller harmless from and against any and all claims, 

damages, losses, costs, liabilities and expenses (including court costs and reasonable attorneys' fees) 

asserted against or incurred by Seller and (ii) repair any damages to the Property caused by or 

resulting from such tests, surveys, inspections and studies; provided, however, the indemnity shall 

not extend to (a) protect Seller from any pre-existing liabilities for matters merely discovered by 

Purchaser (i.e., latent environmental contamination) or (b) any liens, claims, causes of action, 

damages, liabilities, or expenses that are attributable to the action or inaction of Seller or its agents 

or employees.  At Seller's option, Purchaser shall reimburse Seller for all reasonable expenses 

incurred by Seller in repairing such damages if Purchaser does not promptly repair such damages 

after written notice of such damages has been delivered by Seller to Purchaser.  The foregoing 

agreement of indemnity, repair and reimbursement shall survive any termination of this Agreement.  

Purchaser acknowledges and agrees that Seller is not making any representation or warranty 

regarding the truth or accuracy of any material or information furnished to Purchaser by or on 

behalf of Seller, and that Seller has advised Purchaser to independently conduct such appraisals, 

tests, studies and inspections as Purchaser deems necessary. 
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5. Earnest Money.  Upon delivery to the Title Company of a fully executed copy of 

this Agreement, Purchaser shall deposit with the Title Company One Thousand Dollars ($1,000.00) 

as earnest money (the "Earnest Money”).  If Purchaser does not timely deliver the Earnest Money, 

or if the Title Company is not immediately able to obtain good funds in respect of the Earnest 

Money, Seller may, at its option, terminate this Agreement and neither party shall have any further 

right or obligation hereunder.  In the event this Agreement is closed, the Earnest Money shall be 

applied in payment of the Purchase Price at the Closing.  In the event this Agreement is not closed, 

the Earnest Money shall be disbursed in accordance with the provisions of this Agreement. 

6. Independent Contract Consideration.  Notwithstanding any other provision of this 

Agreement to the contrary, in the event this Agreement is terminated by either party prior to Closing 

pursuant to any right to do so in this Agreement, or, if not so terminated, at the Closing, One 

Hundred Dollars ($100.00) ("Independent Contract Consideration") of the Earnest Money shall 

be paid to Seller, which amount the parties bargained for and agreed to as consideration for 

Purchaser's exclusive right to inspect and purchase the Property pursuant to this Agreement and for 

Seller's execution, delivery and performance of this Agreement.  The Independent Contract 

Consideration is in addition to and independent of any other consideration or payment provided in 

this Agreement, is nonrefundable, and it is fully earned and shall be retained by Seller 

notwithstanding any other provision of this Agreement, provided, the Independent Contract 

Consideration shall be applied as a credit to the Purchase Price at Closing. 

7. Seller's Representations and Warranties. 

(a) Seller represents and warrants to Purchaser that: 

(i) Seller has, without notice to or consent or joinder of any other person or 
entity, the full right, power and authority to enter into and perform this 
Agreement, including full right, power and authority to sell and convey 
the Property to Purchaser.  This Agreement constitutes the legal, valid and 
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binding obligation of Seller enforceable in accordance with its terms. 

(ii) There are no adverse or other parties in possession of the Property, and 
Seller has not granted to any person or entity any license, lease or other 
right relating to the use, management or possession of the Property or any 
part thereof. 

(iii) There is no agreement to which Seller is a party or that is binding on 
Seller which is in conflict with this Agreement.  There is no action or 
proceeding pending or, to Seller’s knowledge, threatened against Seller or 
relating to the Property, which challenges or impairs Seller’s ability to 
execute or perform its obligations under this Agreement or against or with 
respect to the Property.  Seller has not committed or obligated itself in any 
manner whatsoever to sell, lease or encumber the Property or any interest 
therein to any other party.  No rights of first offer or rights of first refusal 
regarding the Property exist under the organizational documents of Seller 
or under any agreement by which Seller or the Property is or may be 
bound or affected. 

(i) To Seller’s actual knowledge, the Property has not been the site of any 
activity that would violate any past or present law or regulation of any 
governmental body or agency having jurisdiction over the Property 
relating to Hazardous Materials (hereinafter defined).  Specifically, but 
without limitation, to Seller’s actual knowledge, (1) solid waste, 
petroleum, or petroleum products have not been handled or stored on the 
Property such that they may have leaked or spilled onto the Property or 
contaminated the Property, (1) there is no on-site contamination resulting 
from activities on the Property or adjacent tracts, (1) the Property contains 
no “Hazardous Materials,” (1) there are no storage tanks located on the 
Property (either above or below ground) and (1) the Property has not been 
used as a landfill or site for disposal of garbage or refuse.  “Hazardous 

Materials” shall mean any petroleum products, flammables, explosives, 
radioactive materials, asbestos, radon, or other hazardous waste including 
substances defined as “hazardous substances”, “hazardous materials”, or 
“toxic substances” in the Comprehensive Environmental Response, 
Compensation and Liability Act of 1980, the Hazardous Materials 
Transportation Act, and the Resources Conversation and Recovery Act, 
and any other similar material or substance whose use, storage, handling 
or disposal is regulated by any law or regulation.  As used in this Section 6
(a)(i), Seller’s actual knowledge is limited solely to facts disclosed in any 
environmental report regarding the Property which has been obtained by 
or delivered to Seller, and Seller has made no other investigation or 
inquiry and ahs no other knowledge concerning the matters covered in this 
Section 6(a)(iv). 

(vi) Seller has not received any written notice asserting, nor does Seller have 
actual knowledge, that the Property fails to comply in all material respects 
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with all applicable laws.  To Seller’s knowledge, there are no petitions, 
actions, hearings, planned or contemplated, relating to or affecting the 
zoning or use of the Property or any contiguous property other than 
actions and proceedings to plat Seller’s contiguous property for use as a 
single family residential subdivision.  To Seller’s knowledge, no license, 
permit or authorization is necessary to own and operate the Property in 
accordance with its current operations.   

(vii) There is no pending or, to Seller’s knowledge, threatened, judicial, 
municipal or administrative proceedings with respect to, or in any manner 
affecting the Property or in which Seller is or will be a party. 

(vii) Each of said warranties and representations is true and correct as of the 
Effective Date and shall be true and correct as of the Closing Date. 

(b) If any representation or warranty made by Seller pursuant to this Section is known 

by Purchaser prior to Closing to be untrue and is not remedied by Seller after ten (10) days written 

notice from Purchaser prior to Closing (provided that the Closing may be extended as necessary to 

provide Seller such time to remedy such untrue representation or warranty), Purchaser may, as 

Purchaser's sole and exclusive remedy, either (i) terminate this Agreement whereupon the Earnest 

Money shall be refunded to Purchaser, and neither party shall have any further rights or obligations 

hereunder, except such liabilities and obligations which expressly survive termination of this 

Agreement, or (ii) waive its objection and close the transaction.  Purchaser's failure to give such 

written notice to Seller of any known misrepresentation shall constitute Purchaser's waiver of any 

claim based on such misrepresentation.  The representations and warranties made by Seller pursuant 

to this Section shall survive Closing to the limited extent that unless asserted by written notice from 

Purchaser to Seller within twelve (12) months after the Closing Date, no alleged breach of any of 

such representations or warranties may form the basis of an action by Purchaser against Seller for 

breach of such representation and warranty. 

8. Closing. 

(a) The Closing (so called herein) shall take place at the office of the Title Company on 
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or before thirty (30) days following the expiration of the Feasibility Period.  References in this 

Agreement to the "Closing" or the "Closing Date" shall mean said time and place. 

(b) At the Closing, Seller shall deliver in escrow to the Title Company the following: 

(i) a duly executed Special Warranty Deed in recordable form conveying the 
Property to Purchaser free and clear of any liens or encumbrances except 
the Permitted Encumbrances; 

(ii) an affidavit as to Seller's non-foreign status as permitted by Section 
1445(b)(2) of the Internal Revenue Code, as amended; 

(iii) such other documents as the Title Company may require in order to issue 
the Title Policy. 

(c) At the Closing, Purchaser shall deliver in escrow to the Title Company the 

following: 

(i) the Purchase Price; and 

(ii) such other documents as the Title Company reasonably requires in the 
consummation of this transaction. 

(d) On the Closing Date, Seller and Purchaser shall deposit with the Title Company 

executed closing statements consistent with this Agreement in form required by the Title Company. 

The Title Company’s escrow fee shall be divided equally between and paid by Seller and Purchaser. 

(e) At the Closing, Seller shall provide Purchaser, except as otherwise provided in 

subpart (i) below, at Seller's sole cost and expense, with an Owner's Title Policy (the "Title Policy") 

dated the date of Closing, in the amount of the Purchase Price and insuring title to the Property to be 

in Purchaser in fee simple subject to no exceptions other than Permitted Encumbrances.  The Title 

Policy shall be on the standard form in use in the State of Texas; provided, however, that (i) at 

Purchaser's option and expense, the standard exception pertaining to area and boundaries may be 

deleted except for shortages in area; (ii) the exception relating to restrictive covenants shall be 

deleted except for those included within Permitted Encumbrances; (iii) the exception relating to 
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standby fees and taxes shall except only standby fees and taxes for the year of Closing and 

subsequent years and assessments for prior years due to changes in land usage or ownership; and 

(iv) there shall be no exception for "rights of parties in possession" or "visible and apparent 

easements."   

(f) Seller shall deliver possession of the Property to Purchaser at the Closing, subject 

only to the Permitted Encumbrances.  

(g) Upon satisfaction or completion of the foregoing conditions and deliveries, and in 

accordance with written instructions to the Title Company by Purchaser and/or Seller (not 

inconsistent with this Agreement), the Title Company shall immediately record and deliver the 

documents in this Section 8 above to the appropriate parties and make disbursements according to 

the closing statements executed by Seller and Purchaser. 

(h) All state, county, and municipal taxes for the then current year relating to the 

Property shall be calculated as of the Closing Date and Seller’s share shall be collected by Title 

Company at the Closing and remitted to the appropriate taxing jurisdictions in accordance with 

Section 26.11 of the Texas Property Tax Code.  If there is any rollback tax liability for the Real 

Property that is triggered by the actions of the Seller prior to the Closing Date only, the Seller will 

assume the responsibility for those taxes. Purchaser does not waive any exemption or other 

exception it, or the Property, may have from rollback taxes pursuant to Texas Property Tax Code 

§23.55(f) or other applicable law. 

9. Seller's Default.  In the event that sale of the Property hereunder is not consummated 

by reason of Seller's failure to perform all obligations and conditions to be performed by Seller 

under this Agreement, Purchaser may, at its option and as its sole and exclusive remedies, either 

terminate this Agreement by written notice to Seller or enforce specific performance of this 



#555933 10

Agreement.  If this Agreement is terminated by Purchaser pursuant to any right of termination given 

to Purchaser herein, the Earnest Money shall promptly be refunded to Purchaser. 

10. Purchaser's Default.  In the event that sale of the Property hereunder is not 

consummated by reason of Purchaser's breach or other failure to perform all obligations and 

conditions to be performed by Purchaser under this Agreement, the Seller shall have the right to 

retain the Earnest Money as liquidated damages for the breach of this Agreement as Seller's sole and 

exclusive remedy, such sum to be retained by Seller is the amount of damages that both Seller and 

Purchaser agree that Seller would sustain by reason of any default by Purchaser, as the amount of 

actual damages sustained by Seller would be difficult or impractical to determine. 

11. Commission.  It is expressly understood and agreed that the only broker(s) involved 

in the negotiation and consummation of this Contract has been and is the following:  Herrin Real 

Estate LLC and Ebby Halliday Realtors Frisco.  Conditioned upon the Closing and funding of the 

transaction contemplated hereby, a commission in the amount of six percent (6%) of the total 

Purchase Price shall be paid, three Percent (3%) to Herrin Real Estate LLC, and three percent (3%) 

to Ebby Halliday Realtors Frisco.  The real estate commissions described above, upon the Closing 

of the purchase and sale contemplated by this Contract shall be the sole responsibility of Seller.  

Purchaser and Seller hereby agree to indemnify, defend, and hold harmless the other party from any 

and all claims for any other commission(s), brokerage fees or finder’s fees brought by any person 

asserting a claim against Purchaser or Seller. 

12. Notices.  All notices required or permitted hereunder shall be in writing and shall be 

deemed to be delivered when actually received if personally delivered, when sent by telefacsimile 

properly addressed and machine generated confirmation of receipt is received or upon deposit with 

a recognized overnight courier service or in the United States Mail, postage prepaid, registered or 
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certified mail, return receipt requested, addressed to Seller or Purchaser, as the case may be, as 

follows: 

If to Seller:   Forest Howard Ainsworth 
12910 Tosca Lane 
Houston, Texas 77024-4726 
Telephone No:  713-461-4011 
Fax No:  _______________ 

Ann Ainsworth Maiberger 
2510 North Houston Drive 
La Marque, Texas 77568 
Telephone No.:  409-938-3156 
Fax No.:_________________ 
 

If to Purchaser:  Frisco Community Development Corporation 
6101 Frisco Square Blvd. 
Frisco, Texas 75034 
Attention:  George Purefoy 
Telephone No.:  972-292-5105 
Fax No.:  972-292-5122 

 With a copy to:  Abernathy, Roeder, Boyd & Joplin, P.C. 
     1700 Redbud Blvd., Suite 300 
     McKinney, Texas 75069 
     Attention:  Randy Hullett 
     Telephone No.:  972-544-4000 
     Fax No.:  972-544-4044 
 

Either party hereto may change the address for notice specified above by giving the other party 

three (3) days advance written notice of such change of address. 

13. Condemnation.  If any material part of the Property is condemned, or if prior to the 

Closing, condemnation proceedings are threatened or commenced against any material part of the 

Property, then Seller shall give written notice thereof to Purchaser, and Purchaser may elect to 

terminate this Agreement by written notice to Seller within fifteen (15) days after receipt of Seller's 

notice, whereupon the Earnest Money shall be returned to Purchaser, and neither Purchaser nor 

Seller shall have any further liability or obligation hereunder, except such liabilities or obligations 
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which expressly survive termination of this Agreement.  If Purchaser does not so terminate the 

Agreement, the obligations of the parties hereto shall not be affected, and Seller shall assign to 

Purchaser (or pay to Purchaser if such proceeds have been collected), at the Closing, all 

condemnation proceeds payable as the result of such proceedings.  For purposes of this Section, 

more than ten percent (10%) of the area of the Property or any portion which materially and 

adversely affects access to the Property shall constitute a "material" part of the Property. 

14. Miscellaneous. 

(a) 1031 Exchange.  Seller may seek to convey the Property to Purchaser (at Seller's 

sole option) in connection with an exchange for like-kind property (a so called tax-free exchange) 

qualifying for tax free treatment pursuant to United States Internal Revenue Code Section 1031.  

Purchaser agrees in any such event to reasonably cooperate with Seller in effectuating a qualifying 

like-kind exchange (whether through a qualified intermediary, trust, partnership or other means as 

determined by Seller) so long as the Purchase Price to be paid and all costs to be incurred by 

Purchaser remain the same (without any increase whatsoever) under this Contract absent such like-

kind exchange, and so long as Seller bears all additional transaction costs attributable to the 

execution and effectuation of such qualifying like-kind exchange. 

(b) Construction and Interpretation.  This Agreement shall be construed and interpreted 

in accordance with the laws of the State of Texas. 

(c) Amendment and Waiver.  This Agreement may not be modified or amended, except 

by an agreement in writing signed by Seller and Purchaser.  The parties may waive any of the 

conditions contained herein or any of the obligations of the other party hereunder, but any such 

waiver shall be effective only if in writing and signed by the party waiving such condition or 

obligation. 
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(d) Power to Execute.  Each person executing this Agreement warrants and represents 

that he/she is fully authorized to do so. 

(e) Assignment.  Purchaser may not assign its rights under this Agreement without the 

prior written consent of Seller. 

(f) Binding Terms.  This Agreement and the terms and provisions hereof shall inure to 

the benefit of and be binding upon the parties hereto and their legal representatives, successors and 

assigns. 

(g) Entire Agreement.  This Agreement, (including any exhibits and/or addenda hereto), 

constitutes the entire agreement among the parties pertaining to the subject matter hereof and 

supersedes all prior and contemporaneous agreements and understandings of the parties in 

connection therewith.  No covenant, representation or condition which is not expressed herein shall 

be binding upon the parties hereto or shall affect or be effective to interpret, change or restrict the 

provisions of this Agreement. 

(h) Acknowledgement of Cancellation.  Upon a termination or cancellation of this 

Agreement, both parties covenant and agree to execute such documents as either party may 

reasonably request to evidence such termination. 

(i) Time.  Time shall be of the essence with respect to the performance of this 

Agreement.  In computing any period of time described herein, the day of the act or event after 

which the designated period of time begins to run is not to be included, and the last day of the 

period so computed is to be included.  If the end of any period or any date for performance of an 

obligation hereunder falls on a day which is not a Business Day, the end of such period or the date 

for performance will be extended to the next Business Day.  As used herein, a "Business Day" shall 

mean any day other than a Saturday, Sunday or a day on which banks are required or permitted to 
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close in Texas. 

(j) Attorneys' Fees.  In the event it becomes necessary for either party to institute legal 

proceedings to enforce this Agreement or any provision contained herein, the party prevailing in 

such action shall be entitled to receive, in addition to all other remedies or damages, reasonable 

attorneys' fees incurred in such proceedings. 

(k) Effective Date.  The "Effective Date" shall be the date the Title Company signs the 

Agreement acknowledging receipt of the Earnest Money. 

(l) Counterparts.  This Agreement may be executed in two or more identical 

counterparts, each of which when so executed shall be deemed to be an original, but all of which 

when taken together shall constitute one and the same instrument.  
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Executed by Seller this ______ day of ______________, 2009. 

SELLER: 

 
 _______________________________________ 
 FOREST HOWARD AINSWORTH 
 
 
 _______________________________________ 
 ANN AINSWORTH MAIBERGER 
 
 

Executed by Purchaser this ______ day of ____________, 2009. 

PURCHASER: 

 FRISCO COMMUNITY DEVELOPMENT  
 CORPORATION 

 
 

 By:  ________________________________ 
Name:   George Purefoy 
Title:      City Manager 

 
 

This Agreement together with Purchaser's Earnest Money has been received by the 

undersigned this _____ day of _____________, 2009 (the "Effective Date"). 

REUNION TITLE COMPANY 
 
 
By:        
Name:        
Title:        
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